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CHAPTER  II— FEDERAL  RAILROAD  AD¬ 
MINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

[FRA  Economic  Docket  No.  3,  Notice  No.  2] 

PART  255— ASSKTANCE  TO  STATES  AND 
LOCAL  AND  R^IONAL  TRANSPORTA¬ 
TION  AUTHORITIES  IN  THE  REGION 
FOR  CONTINUATION  OF  LOCAL  RAIL 
SERVICES  UNDER  SECTION  402  OF 
TITLE  IV  OF  THE  REGIONAL  RAIL  RE¬ 
ORGANIZATION  ACT  OF  1973 

Procedures  and  Requirements  Regarding 
Applications  and  Disbursement 

Proposed  procedures  and  requirements 
regajiding  the  filing  of  applications  for 
and  disbursement  of  rail  service  contin¬ 
uation  subsidies  imder  section  402  of  the 
Regional  Rail  Reorganization  Act  of 
1973  (“Act”)  (45  U.S.C.  §701  et.  seq.) 
were  puldished  in  the  Federal  Register 
on  April  5,  1974  (39  FR  12528) .  Section 
402  of  the  Act  establishes  a  transitional 
program,  whereby  the  Secretary  of 
Transpxa^tion  (“l^retary”)  or  his  dele¬ 
gate,  in  accordance  with  the  regulations 
issu^  by  the  Department  otf  Transpor¬ 
tation  shall  provide  financial  assistance 
to  a  State  or  a  local  or  regional  trans¬ 
portation  authority  in  the  northeast  and 
midwest  region  of  the  United  States  for 
the  continuation  of  local  rail  services. 

Section  402  of  the  Act  provides  that 
a  State  in  the  region  is  eligible  to  receive 
assistance  if: 

1.  The  State  has  established  a  State 
Rail  Plan  for  rail  transportation  and 
local  rail  services  which  is  administered 
or  coordinated  by  a  designated  State 
agency  and  such  plan  provides  for  the 
equitable  distribution  of  such  subsidies 
among  State,  local,  and  regional  ti-ans- 
portation  authorities ; 

2.  The  State  agency  has  authority  and 
administrative  jurisdiction  to  develop, 
promote,  supervise,  and  support  safe, 
adequate,  and  efiicient  rail  services ;  em¬ 
ploys  or  will  employ,  directly  or  indi¬ 
rectly,  sufiBcient  trained  and  qualified 
personnel;  and  maintains  or  will  main¬ 
tain  adequate  programs  of  investigation, 
research,  promotion,  and  development 
with  provision  for  public  participation; 

3.  The  State  provides  satisfactory  as¬ 
surance  that  such  fiscal  control  and 
fund  accounting  procedures  will  be 
adopted  as  may  be  necessary  to  assure 
proper  disbursement  of,  and  accounting 
for.  Federal  funds  paid  under  Title  tV 
of  the  Act  to  the  State;  and 

4.  The  State  complies  with  the  regu¬ 
lations  of  the  Secretary  issued  under 
this  section. 

The  section  402  assistance  program 
under  the  Act  is  meant  to  facilitate  the 
transition  from  the  existing  rail  system 
in  the  region  to  a  more  efficient  system. 
During  this  period  of  transition,  interim 
assistance  will  enable  States  and  locali¬ 
ties  to  continue  local  rail  services  which 
are  not  designated  for  preservation  in 
the  Final  System  Plan,  but  should  be 
continued  at  least  on  an  interim  basis 
due  to  the  excessive  cost  of  abandon¬ 
ment  of  these  services  In  terms  of  lost 


jobs,  energy  shortages,  and  degradation 
of  the  environment. 

To  facflitabe  this  transition,  the  Con¬ 
gress  provided  for  basic  entitlement 
funds  and  discretionary  funds,  under 
section  402  of  the  Act,  as  a  source  of 
assistance  for  the  continuation  of  local 
rail  services  in  the  region.  Basic  entitle¬ 
ment  funds  are  to  be  applied  first  to 
those  eligible  rail  services  to  be  discon¬ 
tinued  as  a  result  of  the  implementation 
of  the  Final  System  Plan  and  which  the 
State  determines  should  be  continued. 

In  addition  to  meeting  any  deficien¬ 
cies  in  the  basic  entitlement,  funds  as 
provided  in  subsection  402(b)  Q)  of  the 
Act,  discretionary  funds  will  be  available 
for  the  following  purposes; 

1.  To  assist  an  eligible  applicant  to 
pay  allowable  planning  costs  expended 
in  developing  its  State  Rail  Plan,  pro¬ 
vided  that  the  Final  System  Plan  is  ap¬ 
proved  by  the  Congress  and  the  State 
Rail  Plan  is  approved  by  the  Adminis¬ 
trator  and  provided  further  that  this 
assistance  in  the  aggregate  shall  be 
limited  to  five  percent  of  the  total  Fed¬ 
eral  funds  otherwise  provided  to  the 
State  under  section  402  of  the  Act.  The 
Federal  share  of  an  applicant’s  allow¬ 
able  planning  costs  may  not  exceed  70 
percent  of  these  costs.  An  applicant  may 
expend  additional  funds  for  planning 
other  than  its  matching  share. 

2.  To  assist  the  States  in  providing  rail 
service  continuation  subsidies  to  those 
rail  sendees  to  be  discontinued  as  a 
result  of  the  implementation  of  the  Final 
System  Plan  in  instances  where  basic 
entitlement  funds  are  used  to  the  maxi¬ 
mum  extent  available  but  are  insufficient 
to  provide  for  the  continuation  of  these 
sendees; 

3.  To  assist  an  eligible  applicant  in  a 
State  contiguous  to  a  State  in  the  region 
having  a  portion  of  its  territory  located 
in  the  region,  which  is  not  eligible  for 
basic  entitlement  fxmds  under  subsection 
402(b)  (1)  of  the  Act  in  providing  rail 
servioe  continuation  subsidies; 

4.  To  aasist  an  eligible  applicant  in  the 
acquisition  and  modernization  of  rail 
properties  as  provided  in  se<Jtions  402 
(b)  (2)  and  403  of  the  Act;  and 

5.  To  assist  an  ehgible  applicant  in 
providing  rail  service  continuation  sub¬ 
sidies  to  the  remaining  rail  services  in 
the  region  whch  are  eligible  under  sec¬ 
tion  255.3  of  the  regulations,  other  than 
those  discontinued  in  response  tc  the 
Final  System  Plan,  and  which  have  been 
identified  in  the  State  Rail  Plan  as  can¬ 
didates  for  subsidy,  in  instances  where 
basic  entitlement  funds  under  subsection 
402(b)(1)  of  the  Act  are  insufficient  to 
ensure  continuation  of  these  services. 

In  reviewing  requests  for  discretionary 
fimds,  the  Federal  Railroad  Administra¬ 
tion  (“FRA”)  will  give  consideration  to 
this  general  set  of  priorities. 

As  previously  noted,  proposed  proce¬ 
dures  and  requirements  regarding  the 
fiUng  of  appUcations  for  and  disburse¬ 
ment  of  rail  service  continuation  subsi¬ 
dies  imder  section  402  of  the  Act  w'ere 
published  in  the  Federal  Register  on 
April  5,  1974.  Numerous  persons,  organi¬ 


zations,  end  governmental  entities  filed 
comments  hi  response  to  this  publication, 
and  each  comment  was  given  due  con- 
sideraidon  by  FRA.  As  a  result  of  the 
comments  received,  and  the  passage  of 
Pnib.  L.  83-^88  (October  26,  1974)  which 
'amended  the  Act,  several  substan¬ 
tive  changes  are  being  made  in  the 
regulations. 

The  folHow'ing  issues  were  the  subject 
of  the  comments:  (1)  Eligibility  of  rail 
services  for  Title  TV  assistance  under  the 
Act;  (2)  fimdinglor  State  rail  planning; 
(3) definitive  criteria  wffilch  FRA  will  ap¬ 
ply  in  accepting  or  rejecting  the  State 
Rail  Plan;  (4)  extension  of  the  time 
period  for  the  States  to  submit  the  State 
Rail  Plan;  (5)  availability  of  data  to  the 
States  which  will  be  needed  in  the  for- 
mulatian  of  the  State  Rail  Plan;  (6) 
definitive  criteria  which  will  be  used  in 
mraiding  discretionary  funds;  (7)  use  of 
basic  entitlement  funds  for  acquisition 
and  modernization;  (8)  eligibility  for 
rail  service  continuation  subsidies  after 
receiving  an  acquisition  or  modemiza- 
laon  loan  or  both;  (9)  standards  for 
determining  a  designated  State  agency; 
(10)  eihgfbility  of  a  local  or  regional 
transportation  authority  to  receive  basic 
entitlement  funds  directly;  (11)  require¬ 
ment  that  a  local  or  regional  transporta¬ 
tion  authority  contribute  at  least  a  30 
percent  matching  share  of  the  total  pro¬ 
gram;  (12)  eligiblhty  of  the  States  of 
Wisconsin,  Kentucky,  and  Missouri  for 
basic  entitlement  funds;  and  (13)  regu¬ 
lations  for  filing  applications  for  assist¬ 
ance  under  section  403  of  the  Act.  Each 
<tf  these  Issues  is  discussed  below. 

There  was  objection  to  the  requirement 
in  the  proposed  regulations  that  only 
those  local  rail  services  proposed  to  be 
dlsoontinued  or  abandoned  under  section 
304  of  the  Act  as  a  aesult  of  the  adoption 
of  the  Final  System  Plan  could  be  con¬ 
tinued,  acquired  or  modernized  with  sec¬ 
tion  402  assistance.  The  CJongress  has 
amended  the  Act  in  Pub.  L.  93-488  to 
clarify  the  -eligibility  requirement  under 
section  402  and  §  255.3  of  the  regulations 
has  been  revised  accordingly.  The  statu¬ 
tory  amendment  is  as  follows: 

•  ^  •  Ball  freight  services  eligibie  for  rail 
service  oemtinuation  subsidies  pursuant  to 
subsection  (b)  of  •  •  •  section  [402]  are — 
(A)  those  rail  services  of  railroads  In  re¬ 
organization  In  the  region  which  the  final 
system  plan  does  not  designate  to  be 
continued: 

^  (B)  those  rail  services  in  the  region  which 
have  been  at  any  time  during  the  6  year 
period  prior  to  the  date  of  enactment  of  this 
Act,  or  which  are  subaequent  to  the  date  of 
enactment  of  this  Act,  owned,  leased,  or 
operated  by  a  State  agency  or  a  local  or 
regional  transportation  authority  or  with 
respect  to  which  a  State,  a  political  subdivi¬ 
sion  thereof,  or  a  local  or  regional  transporta¬ 
tion  authority  has  Invested  at  any  time  dur¬ 
ing  the  6  year  period  prior  to  the  date  of 
enactment  of  this  Act,  or  invests  subsequent 
to  tlM  date  of  enactment  of  this  Act,  substan¬ 
tial  sums  for  improvement  or  maintenance 
of  rail  service;  and 

(C)  those  rail  services  In  the  region  with 
respect  (o  which  the  Commission  Issues  a 
certificate  of  abandonment  effective  on  or 
after  the  date  of  enactment  of  this  Act. 
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Clariflcation  was  also  sought  as  to 
whether  costs  incurred  by  a  State  in 
developing  its  State  Rail  Plan  for  rail 
transportation  and  local  rail  services 
would  have  to  be  borne  exclusively  by 
the  State,  or  whether  these  costs  were 
eligible  for  consideration  as  part  of  its 
share  of  a  rail  service  continuation  sub¬ 
sidy.  FRA  has  concluded  that  a  State 
may  use  a  reasonable  proportion  of  its 
Federal  fimds  to  assist  in  the  develop¬ 
ment  of  the  State  Rail  Plan,  provided 
that  the  Final  System  Plan  is  approved 
by  the  Congress  and  the  State  Rail  Plan 
is  approved  by  the  Administrator.  This 
assistance  in  the  aggregate  shall  be  lim¬ 
ited  to  five  (5)  percent  of  the  total  Fed¬ 
eral  funds  otherwise  provided  to  the 
State  imder  section  402  of  the  Act.  The 
Federal  share  of  an  applicant’s  allowable 
planning  costs  may  not  exceed  70  percent 
of  these  costs.  An  applicant  may  expend 
additional  funds  for  planning  other  than 
its  matching  share. 

Some  States  requested  that  FRA  de¬ 
velop  definitive  criteria  to  be  used  in 
accepting  or  rejecting  the  State  Rail 
Plan.  The  only  criterion  which  FRA  will 
employ  in  accepting  or  rejecting  a  State 
Rail  Plan  will  be  whether  it  complies 
with  the  requirements  of  the  statute  and 
regulations,  as  required  under  subsection 
402(c)  of  the  Act. 

To  assist  the  States  in  responding 
quickly  to  the  Final  System  Plan,  to  fa¬ 
cilitate  a  rapid  review  of  a  State  Rail 
Plan  by  FRA,  and  to  assess  the  States’ 
total  funding  requirements,  provision  has 
been  made  in  paragraph  (b)  of  9  255.9 
of  the  regulations  for  a  two  phase  State 
planning  process.  Phase  I  and  Phase  n 
of  the  planning  process  will  constitute 
the  State  Rail  Plan. 

Phase  I  of  the  State  Rail  Plan  will  be 
required  to  explain  in  detail  how  the 
State  Intends  to  conduct  its  assistance 
pn^rram.  This  ^all  Include  identifica¬ 
tion  of  the  data  to  be  acquired  on  the 
rail  system  in  the  State,  the  methodology 
to  be  used  in  determining  which  essen¬ 
tial  rail  services  should  be  continued,  the 
criteria  to  be  employed  in  ranking  these 
services  according  to  their  service  prior¬ 
ity,  and  an  explanation  of  the  goals  to 
be  used  in  the  development  of  the  State 
Rail  Plan.  The  States  will  be  required 
to  apply  the  Phase  I  methodology,  cri¬ 
teria,  and  goals  to  Phase  n  of  the  State 
Rail  Plan  in  response  to  and  consistent 
with  the  Final  System  Plan. 

In  Phase  n,  the  States  shall  identify: 

1.  The  specific  data  utilized; 

2.  The  specific  services  which  should 
be  continued  as  determined  by  the  ap¬ 
plication  of  the  Phase  I  methodology, 
criteria,  and  goals; 

3.  The  order  of  funding  priority  of 
those  services;  and 

4.  The  amount  and  form  of  the  assist¬ 
ance  required. 

Another  comment  was  that  the  re¬ 
quirement  that  a  State  submit  its  State 
Rail  Plan  to  the  Administrator  within  45 
days  of  the  date  of  the  submission  of 
the  Final  System  Plan  to  the  Congress 
does  not  allow  sufficient  time  for  com¬ 
plete  and  comprehensive  planning.  FEIA 


has  modified  this  submission  date  in  the 
regulations  to  afford  the  States  addi¬ 
tional  time  to  develop  the  State  Rail 
Plan.  Paragraph  (d)  of  9  255.9  of  the 
regulations  provides  that  Phase  I  of  the 
State  Rail  Plan  shall  be  submitted  to 
the  Administrator  by  May  15, 1975.  Phase 
n  of  the  State  Rail  Plan  shall  be  sub¬ 
mitted  to  the  Administrator  for  approval 
within  30  days  after  the  date  of  approval 
of  the  Final  System  Plan  by  the  Con¬ 
gress.  Approval  of  the  State  Rail  Plan 
shall  be  evidenced  by  written  notification 
to  the  State.  Inasmuch  as  the  States  will 
have  knowledge  of  the  Final  System  Plan 
during  the  period  the  Congress  is  con¬ 
sidering  it,  sufficient  time  is  provided  for 
completion  of  Phase  n  of  the  State  Rail 
Plan.  States  encoxmtering  imusual  dif¬ 
ficulties  in  meeting  this  requirement  may 
apply  to  the  Administrator  for  a  waiver 
under  §  255.17  of  the  regulations.  How¬ 
ever,  FRA  believes  that  the  actions  of 
the  United  States  Railway  Association 
(“Association”)  in  providing  the  States 
with  the  data  necessary  for  the  prepara¬ 
tion  of  their  State  Rail  Plans,  and  in 
otherwise  aiding  a  State  or  a  local  or 
regional  transportation  authority  in  its 
planning  efforts,  as  well  as  the  assist¬ 
ance  of  the  Rail  Services  Planning  Office, 
will  make  the  need  for  waiver  the  excep¬ 
tion  rather  than  the  nde. 

Many  States  urged  that  the  regula¬ 
tions  provide  that  all  commercial  and 
financial  data  relevant  to  the  restructur¬ 
ing  process  be  made  available  to  a  State, 
or  a  local  or  regional  transportation  au¬ 
thority,  to  assist  them  in  formulating  the 
State  Rail  Plan.  They  further  urged  that 
definite  procedures  be  established  to 
guarantee  that  the  States  receive  data 
on  a  timely  basis.  The  Association  is 
cxurently  receiving,  compiling,  and 
making  available  to  the  States  data  with 
respect  to  those  services  of  the  railroads 
in  reorganization  which  may  be  threat*- 
ened  with  discontinuance  as  a  result  of 
the  implementation  of  the  Final  System 
Plan.  The  Association  has  indicated  its 
willingness  to  work  with  the  States  in 
analyzing  the  services  of  the  other  rail¬ 
roads  in  the  region  which  are  candidates 
for  assistance.  Therefore,  FRA  does  not 
believe  it  is  necessary  to  promulgate 
regulations  regarding  data  availability. 

An  issue  raised  by  the  comments  but 
not  addressed  in  the  proposed  rules  is 
whether  definitive  criteria  would  be  de¬ 
veloped  and  employed  with  respect  to  the 
availability  of  discretionary  funds.  Dis¬ 
cretionary  funds  under  subsection  402 
(b)  (2)  of  the  Act  will  be  available  on  the 
basis  of  tlie  criteria  discussed  in  para¬ 
graph  (b)  of  9  255.7  of  the  regulations. 

It  was  further  submitted  that  a  read¬ 
ing  of  sections  402  and  403  of  the  Act  in¬ 
dicates  that  a  State  may  utilize  basic 
entitlement  fimds  for  acquisition  and 
modernization.  The  FRA  does  not  agree 
with  this  view.  Only  subsection  402(b) 
(2)  of  the  Act  specifically  authorizes  the 
Secretary  to  provide  discretionary  funds 
“for  the  purposes  enumerated  in  section 
403”  which  Includes  acquisition  and 
modernization. 


The  States  also  inquired  as  to  the 
meaning  of  the  proviso  in  subsection 
403(a)  of  the  Act  and  its  reference  to 
section  402  of  the  Act,  and  whether  an 
entire  State  would  be  barred  from  ob¬ 
taining  rail  service  continuation  sub¬ 
sidies,  if  it  obtained  a  loan  for  a  par¬ 
ticular  rail  service  in  the  State.  In  Pub. 

L.  93-488,  the  Congress  amended  this 
proviso  to  clarify  that  a  particular  rail 
service  for  which  an  applicant  receives 
a  loan  imder  section  403  of  the  Act  is  no 
longer  eligible  to  receive  a  rail  service 
continuation  subsidy  under  section  402 
of  the  Act. 

Several  comments  expressed  dissatis¬ 
faction  with  the  manner  in  which  the 
State  agency  has  been  or  will  be  des¬ 
ignated  to  administer  or  coordinate  the 
State  Rail  Plan  for  rail  transportation 
and  local  rail  services.  Citizen  input  to 
the  designation  or  planning  processes,  or 
vigorous  Federal  controls,  were  sought 
to  ensure  that  the  designated  State 
agency  refiects  the  public  Interest.  The 
Act,  however,  does  not  make  any  pro¬ 
vision  for  FRA  intervention  into  the  des¬ 
ignation  process.  Thus,  FRA  will  accept 
the  designation  of  a  particular  State 
agency  if  it  determines  that  it  meets 
the  requirements  under  section  402(c)  of 
the  Act.  In  addition,  paragraph  (a)  of 
§  255.9  of  the  regulations  does  require  a 
State  to  provide  an  opportunity  for 
public  and  private  agencies,  and  other 
interested  persons,  to  participate  in  the 
development  of  the  State  Rail  Plan. 

It  was  also  contended  that  a  reading 
of  sections  402  and  403  of  the  Act  made 
local  or  regional  transportation  author¬ 
ities  eligible  to  receive  basic  entitlement 
funds  directly.  FRA  disagrees  with  this 
view  because  subsection  402(b)  (1)  of 
the  Act  provides  that  each  State  is  en¬ 
titled  to  receive  these  funds  and  does  not 
make  any  reference  to  local  or  regional 
authorities.  The  only  sections  making 
local  or  regional  authorities  eligible  to 
receive  direct  assistance  sore  sections 
402(b)  (2)  and  403  of  the  Act.  However, 
local  or  regional  transportation  author¬ 
ities  may  only  be  direct  recipients  of  dis¬ 
cretionary  funds  under  section  402  of 
the  Act  if  their  projects  are  consistent 
with  the  State  Rail  Plan  and  they  are 
eligible  imder  paragraph  (b)  of  9  255.5 
of  the  regulations. 

Similarly,  it  was  argued  that  the 
matching  share  requirement  under  sec¬ 
tion  402  of  the  Act  refers  only  to  a  State 
and  not  to  a  local  or  regional  transporta¬ 
tion  authority.  Comments  cited  subsec¬ 
tion  402(a)  of  the  Act,  which  refers  only 
to  Federal  and  State  matching  shares. 
This  section,  however,  makes  clear  that 
with  respect  to  beislc  entitlement  funds 
the  Federal  share  shall  be  70  percent  and 
the  State  share  shall  be  30  percent.  With 
respect  to  discretionary  funds,  the  State 
share  shall  be  a  minimum  of  30  percent. 
Thus,  the  Federal  share  may  not  be  more 
than  70  perc^t,  but  may  be  less  with 
respect  to  the  discretionary  portion  of 
the  program.  This  ratio  is  also  main¬ 
tained  with  respect  to  section  403  as¬ 
sistance.  Accord^ly,  FRA  has  concluded 
that  it  was  the  Intent  of  Congress  that 
the  Federal  [^are  may  not  exceed  70 
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percent  of  either  the  basic  entitlement  or 
the  discretionary  programs  and  that  all 
participants  in  these  programs  must  pro¬ 
vide  their  matching  shares.  However,  a 
State  or  a  local  or  regional  authority 
may  obtain  its  matching  share  from 
shippers  or  other  available  sources. 

It  was  further  contended  that  the 
State  of  Wisconsin  should  be  eligible  for 
basic  entitlement  funds,  in  accordance 
with  the  definition  of  the  term  “region” 
under  subsection  102(13)  of  the  Act. 
However,  FRA  has  concluded  that  only 
those  States  enumerated  in  subsection 
102(13)  of  the  Act  as  existing  entirely 
within  the  region,  including  the  District 
of  Columbia,  were  intended^  be  eligible 
to  receive  basic  entitlement  funds.  Wis¬ 
consin,  together  with  the  States  of  Mis¬ 
souri  and  Kentucky,  remain  eligible  to 
apply  for  discretionary  funds,  provided 
they  comply  with  the  requirements  of 
subsection  402(c)  of  the  Act  and  with 
the  regulations. 

There  was  also  a  request  that  the  final 
regulations  include  a  provision  imple¬ 
menting  section  403  of  the  Act.  Regula¬ 
tions  for  section  403  of  the  Act  will  be 
published  separately. 

In  consideration  of  the  foregoing. 
Title  49  of  the  Code  of  Federal  Regula¬ 
tions  is  amended  by  adding  a  new  Part 
255,  to  read  as  follows : 

Begtjlations  Oovkrning  Appucations  and 

DlSBimSElIENTS 

Sec. 

255.1  Definitions. 

255a  AptrtlcabUlty. 

255 £  EUglblUty. 

256.7  Eton  SeiTlce  Continnatlon  Assistance. 
255a  EtoqulrementE  f<x  State  BaU  Plan  for 
Etoil  Transpcsiatlon  and  Local  ItoU 
Services. 

255.11  Appllostlons. 

255.13  Disbursement  of  Etoil  Service  Contln- 
natton  Assistance. 

255.15  Etecord,  Audit,  and  E^lanatlon. 

255.17  Waivers  and  Modifications. 

Axjthokitt:  Regional  Rail  Eleorganlzation 
Act  of  1978,  as  amended,  45  D.6.C.  701  et.  seq., 
■me  Department  of  Transportation  Act,  49 
UAX:.  1651  et.  seq. 

RECrOLATTOWS  GOVERNING  APPLICATIONS 
§  2o5.1  Definitions. 

As  used  in  this  part — 

(a)  •‘Act”  means  the  Regional  Rail 
Reorganization  Act  of  1973,  as  amended. 

(b)  “Administrator”  means  the  Fed¬ 
eral  Railroad  Administrator  or  the  Dep¬ 
uty  Admini^rator  or  his  or  her  delegate. 

(c)  “Apidlcant”  means  the  designated 
State  agency  of  a  State  In  ttie  region  or 
a  local  or  regional  transportation  au- 
thoilty  in  the  region  meeting  the  re¬ 
quirements  of  S  255.5. 

(d)  “Association”  means  the  United 
States  Railway  Association. 

(e)  “Basic  entitlement  funds”  means 
each  State’s  share  of  the  appropriated 
sums  allocated  to  the  States  as  provided 


Rail  Plan  to  administer  or  coordinate 
that  plan  as  provided  in  subsection  402 
(c)  (1)  of  the  Act  and  paragraph  (a)  of 
S  255.5 

(h)  “Discretionary  fimds”  means  fi- 
nwcial  assistance.  In  addition  to  the 
basic  entitlement  funds,  as  provided  by 
subsections  402(b)(2)  and  402(1)  of  the 
Act. 

(i)  “Final  System  Plan”  means  the 
plan  of  reorganization  for  the  restruc¬ 
ture,  rehabilitation,  and  modranlzatlon 

railroads  in  reorganization  prepared 
under  section  206  and  approved  under 
section  208  of  the  Act. 

(j)  “Office”  means  the  Rail  Services 
Planning  Office  established  in  the  Com¬ 
mission  imder  subsection  205(a)  of  the 
Act. 

(k)  “Rail  properties”  means  assets  or 
rights  owned,  leased,  or  otherwise  con¬ 
trolled  by  a  railroad  which  are  used  or 
useful  in  rail  transportation  service;  ex¬ 
cept  that  the  term,  when  used  in  con¬ 
junction  with  tbe  phrase  “railroad 
leased,  operated,  or  controlled  by  a  rail¬ 
road  in  reorganization,”  may  not  Include 
assets  or  rights  owned,  leased,  or  other¬ 
wise  controlled  by  a  CHass  I  railroad 
which  is  not  wholly  owned,  operated,  or 
leased  by  a  railroad  in  reorganization 
but  is  controlled  by  a  railroad  in  reor¬ 
ganization. 

(l)  “Railroad  in  reorganization” 
means  a  railroad  which  Is  subject  to  a 
bankruptcy  proceeding  and  which  has 
not  been  determined  by  a  court  to  be  re- 
organizable  or  not  subject  to  reorganiza¬ 
tion  under  section  207(b)  of  the  Act.  A 
bankruptcy  proceeding  Includes  a  pro¬ 
ceeding  under  section  77  of  the  Bank¬ 
ruptcy  Act  (11  U.S.C.  205)  and  an  equity 
receivership  or  equivalent  proceeding. 

(m)  “Rail  service  continuation  sub¬ 
sidies”  means  subsidies  calculated  in  ac¬ 
cordance  with  the  provisions  of  subsec¬ 
tion  205(d)(3)  of  the  Act  to  cover  the 
costs  of  operating  adequate  and  efficient 
rail  service  in  the  region,  including 
where  necessary,  improvem^t  and  main¬ 
tenance  of  tracks  and  related  facilities. 

(n)  “Region”  rnpans  the  States  of 
Connecticut,  Delaware,  Illinois,  Indiana, 
Maine.  Maryland,  Massachusetts.  Michi¬ 
gan,  New  Hampshire,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  Rhode  Island, 
Vermont,  Virginia,  West  Virginia;  the 
District  ai  Columbia:  and  those  portions 
of  contiguous  States  in  which  are  located 
rail  prc^ierties  owned  or  operated  by 
railroads  doing  business  primarily  in 
those  jurisdictions  (as  determined  by  the 
Commission  by  order,  set  out  in  Ap¬ 
pendix  B) . 

(o)  “State”  means  any  State  or  the 
District  of  Columbia. 

(p)  “State  in  the  region”  means  the 
States  enumerated  in  subsection  102(13) 
of  the  Act. 

§  255.3  AppIicabRity. 


(b)  Those  rail  services  in  the  region 
which  have  been  at  any  time  during  the 
5  year  period  prior  to  the  date  of  enact¬ 
ment  of  this  Act,  or  which  are  subse¬ 
quent  to  the  date  of  enactment  of  this 
Act,  owned,  leased,  or  operated  by  a  State 
agency  or  a  local  or  regional  transporta¬ 
tion  authority  or  with  respect  to  which 
a  State,  a  political  subdivision  thereof,  or 
a  local  or  regional  transportation  au¬ 
thority  has  invested  at  any  time  during 
the  5  year  period  prior  to  the  date  of  en¬ 
actment  of  this  Act,  or  invests  subse¬ 
quent  to  the  date  of  enactment  of  this 
Act,  substantial  sums  for  improvement 
or  maintenance  of  rail  service;  and 

(c)  Those  rail  services  in  the  region 
with  respect  to  which  the  Commission 
issues  a  certificate  of  abandonment  ef¬ 
fective  on  or  after  the  date  of  enactment 
of  this  Act. 

§  255.5  EligibUity. 

(a)  State  in  the  Region.  A  State  In  the 
region  is  eligible  to  receive  basic  entitle¬ 
ment  funds  and  discretionary  funds  if: 

(1)  The  State  has  established  a  State 
Rail  Plan  for  rail  transportation  and 
local  rail  services  which  meets  the  re¬ 
quirements  of  §  255.9  and  which  is  ad¬ 
ministered  or  coordinated  by  a  desig¬ 
nated  State  agency,  and  such  plan  pro¬ 
vides  for  the  equitable  distribution  of 
such  subsidies  among  State,  local  and 
regional  transportation  authorities; 

(2)  The  State  agency  has  authority 
and  administrative  jurisdiction  to  de¬ 
velop,  promote,  supervise,  and  support 
safe,  adequate  and  efficient  local  rail 
services;  emidoys  or  will  employ,  di¬ 
rectly  or  indirectly,  sufficient  trained  and 
qualified  personnel;  and  maintains  or 
will  maintain  adequate  programs  of 
Investigation,  research,  promotion,  and 
development  with  provision  for  public 
participation; 

(3)  The  State  provides  satisfactory 
assurance  that  su^  fiscal  control  and 
fund  Bccoimting  procedures  will  be 
adopted  as  may  be  necessary  to  assure 
proper  disbursement  of.  and  accounting 
for.  Federal  funds  paid  undu:  this  pro¬ 
gram  to  the  State;  and 

(4)  The  State  compiles  with  the  re¬ 
quirements  of  the  Administrator  pre¬ 
scribed  in  this  peut  and  with  the  terms 
and  conditians  included  in  the  grant  of 
assistance. 

<b)  Contiguous  States.  A  State  con¬ 
tiguous  to  a  State  in  the  region  having 
a  portion  of  its  territory  located  in  the 
region  as  determined  by  order  of  the 
Commission,  is  el«ible  to  receive  discre¬ 
tionary  funds,  provided  tiiat  the  ap¬ 
proved  State  Rail  Plan  may  be  limited  to 
that  portion  of  the ’State  which  is  within 
the  region,  and  the  designated  State 
agency  may  be  either  a  State  agency  if  it 
meets  the  conditicms  of  paragraph  (a)  of 
this  section,  or  a  local  or  regional  trans- 


in  subsections  402(b)(1)  and  402(1)  of 
the  Act  for  each  fiscal  year  for  the  con¬ 
tinuation  Off  local  rail  services. 

(f)  “Oommission”  means  the  Inter- 
t^tate  Commerce  Commission. 

<g)  “DeeSigimted  State  agency”  means 
the  State  agency  designated  in  the  State 


The  provisions  of  this  part  are  ap¬ 
plicable  to  ran  freight  services  as  fol¬ 
lows: 

(a)  Those  rail  services  of  railroads  In 
reorganization  in  the  region  which  the 
final  system  plan  does  not  designate  to 
be  continued; 


portatlon  authority  wfihln  the  region  if  it 
meets  the  conditions  of  paragraph  (c) 
of  this  section. 

(c)  Local  or  Regional  Transportation 
Authority  in  the  Region.  A  local  or  re¬ 
gional  transportation  authority  in  the 
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region  is  eligible  to  receive  discretionary 
funds  if: 

(1)  Its  application  is  consistent  with 
an  approved  State  Rail  Plan; 

(2)  It  provides  assurances  that  it  has 
adequate  authority  and  administrative 
jurisdiction  and  fiscal  controls  consist¬ 
ent  with  those  required  by  paragraphs 
(a)  (2)  and  (3)  of  this  section;  and- 

(3)  It  complies  with  the  regulations 
of  the  Administrator  prescribed  in  this 
part  and  with  terms  and  conditions  in¬ 
cluded  in  the  grant  of  assistance. 

§  255.7  Rail  Ser\ice  Uontiniiation  As¬ 
sistance. 

(a)  Basic  Entitlement  Funds.  (1) 
Basic  entitlement  funds  are  to  be  allo¬ 
cated  to  each  State  in  the  region  in  the 
ratio  which  the  total  mileage  in  each 
State  measured  in  point  to  point  length 
(exclusive  of  yard  tracks  and  sidings) 
bears  to  the  t(kal  rail  mileage  in  all  the 
States  in  the  region.  The  Administrator 
has  determined  that  the  total  track  mile¬ 
age  of  all  States  in  the  region  is  61,184 
miles;  that  the  total  track  mileage  in 
each  State  in  the  region  and  their  ratio 
to  the  total  track  mileage  in  the  region 
is  as  follows: 


State  state 

mileage 

Percent 
of  total 
miles  in 
region 

Percent  of 
basic  en¬ 
titlement 

Maine _  _ 

1,666 

2.7 

8 

New  Hampshire  _ 

817 

1.3 

3 

Vwmont _ 

766 

1.3 

3 

Massachusetts _ 

1,430 

2.3 

3 

Connecticut _ 

661 

1.1 

3 

District  of  Columbia. 

30 

0 

3 

Rhode  Island _ 

146 

.2 

3 

New  York... _ 

5,505 

9.1 

9.1 

New  Jersey _ 

1.742 

2.8 

3 

Pennsylvania _  .  , 

8,273 

13.5 

10 

Delaware _ 

2U1 

.5 

3 

Maryland _ 

1,110 

1.8 

3 

Virginia _ 

3,895 

6.4 

6.4 

West  Virginia _ 

3,569 

5.8 

5.8 

Ohio . 

7,804 

12.8 

10 

Indiana _ 

6,405 

10.5 

10 

Michigan _ 

6, 159 

10.1 

10 

Illinois _  _ 

10,822 

17.7 

10 

(2)  The  Federal  share  of  the  total 
cost  of  providing  rail  service  continua¬ 
tion  subsidies  under  subsection  402(b)  (1) 
of  the  Act  shall  be  70  percent  of  that 
cost.  The  balance  of  such  cost  shall  be 
provided  by  the  State  and  the  State 
share  may  not  be  augmented  by  any 
Federal  fimds,  directly  or  indirect^,  un¬ 
less  the  funds  are  provided  through  a 
Federal  program  which  specifically  au¬ 
thorizes  the  augmentation  of  a  non- 
Federal  share  of  a  federally  subsidized 
program  with  such  funds. 

(b)  Discretionary  Funds.  (1)  In  addi¬ 
tion  to  meeting  deficiencies  in  the  basic 
entitlement  funds  as  provided  in  sub¬ 
section  402(b)  (1)  of  the  Act,  discretion¬ 
ary  funds  will  be  available  for  the  fol¬ 
lowing  pmposes: 

(1)  To  assist  an  eligible  applicant  to 
pay  allowable  planning  costs  expended 
In  developing  its  State  Rail  Plan,  pro¬ 
vided  that  the  Final  System  Plan  is  ap¬ 
proved  by  the  Congress  and  the  State 
Rail  Plan  is  approved  by  the  Adminis¬ 
trator  and  provided  further  that  this  as¬ 
sistance  In  the  aggregate  shall  be  limited 
to  five  percent  of  the  total  Federal  funds 


otherwise  provided  to  the  State  under 
section  402  of  the  Act.  The  Federal  share 
of  an  applicant’s  allowable  planning 
costs  may  not  exceed  70  percent  of  these 
costs.  An  applicant  may  expend  addi¬ 
tional  fimds  for.plaiming  other  than  its 
matching  share. 

(ii)  To  assist  the  States  in  providing 
rail  service  continuation  subsidies  to 
those  rail  services  to  be  discontinued  as 
a  result  of  the  implementation  of  the 
Pinal  System  Plan  in  instances  where 
basic  entitlement  funds  are  used  to  the 
maximum  extent  available  but  are  in¬ 
sufficient  to  provide  for  the  continuation 
of  these  services; 

(iii)  To  assist  an  eligible  applicant  in 
a  State  contiguous  to  a  State  in  the 
region,  having  a  portion  of  its  territory 
located  in  the  region,  which  is  not  eli¬ 
gible  for  basic  entitlement  funds  under 
subsection  402(b)  (1)  of  the  Act,  in  pro¬ 
viding  rail  service  continuation  subsidies; 

(iv)  To  assist  an  eligible  applicant  in 
the  acquisition  and  modernization  of  rail 
properties  as  provided  in  sections  402(b) 
(2)  and  403  of  the  Act;,  and 

(V)  To  assist  an  eligible  applicant  in 
providing  rail  service  continuation  sub¬ 
sidies  to  the  remaining  rail  services  in 
the  region  which  are  eligible  under 
§  255.3,  other  than  those  discontinued  in 
resp>onse  to  the  Final  System  Plan,  and 
which  have  been  Identified  in  the  State 
Rail  Plan  as  candidates  for  subsidy,  in 
instances  where  basic  entitlement  funds 
imder  subsection  402(b)(1)  of  the  Act 
are  insufficient  to  ensure  ccmtinuation  of 
these  services. 

In  reviewing  requests  for  discretionary 
funds,  the  Administrator  will  give  con¬ 
sideration  to  this  general  set  of  priorities. 

(2)  The  Federal  share  of  the  total  cost 
of  accomplishing  those  purposes  for 
which  discretionary  funds  are  provided 
shall  not  exceed  70  percent  of  that  cost. 
The  applicant  shall  provide  the.  remain¬ 
der  of  the  cost.  The  applicant’s  share 
may  not  be  augmented  by  any  Federal 
funds,  directly  or  indirectly,  unless  the 
funds  are  provided  through  a  Federal 
program  which  specifically  authorizes  the 
augmentation  of  a  non-Federal  share  of 
a  federally  subsidized  program  with 
these  funds. 

(c)  Term  of  Rail  Service  Continuation 
Subsidies.  Rail  Service  continuation  sub¬ 
sidies  between  a  State  or  a  local  or  re¬ 
gional  transportation  authority,  and  the 
Corporation  or  other  responsible  person 
(including  a  Government  entity)  may 
not  exceed  a  term  of  two  years. 

(d)  Return  of  excess  funds.  Basic  en¬ 
titlement  funds  which  are  not  e}q;)ended 
or  conunitted  by  a  State  for  rail  service 
continuation  subsidies  as  provided  in  sub¬ 
section  402(b)  (1)  of  the  Act  during  the 
ensuing  fiscal  year  shall  be  returned  to 
the  Administrator  who  may  use  these 
funds  as  provided  in  subsection  402 
(b)  (2)  of  the  Act. 

(e)  Ineligibility  for  subsidy  after  re¬ 
ceipt  of  a  section  403  loan.  Any  rail  serv¬ 
ice  for  which  a  State  or  a  local  or  re¬ 
gional  transportation  authority  receives 
a  loan  imder  section  403  of  ^e  Act  is 


no  longer  eligible  for  a  rail  service  con¬ 
tinuation  subsidy  under  section  402  of 
the  Act. 

6  255.9  Requirements  for  State  Rail 
Plan  for  Rail  Transpmtation  and 
Local  Rail  Services. 

(a)  State  planning  process.  Consistent 
with  the  purposes  of  the  Act,  the  State 
Rail  Plan  required  under  §  255.5(a)  shall 
be  based  upon  a  comprehensive  and  co¬ 
ordinated  planning  process  for  the  provi¬ 
sion  of  rail  transportation  services  in  the 
State,  which  are  essential  to  meet  the 
economic,  environmental  and  energy 
needs  of  the  citizens  of  that  State,  and 
to  provide  for  the  development  of  a  co¬ 
ordinated  and  balanced  transportation 
system  within  the  State  or  the  affected 
portion  thereof.  This  plan  shall  be  de¬ 
veloped  with  opportunity  for  pjarticipa- 
tion  by  public  and  private  agencies  hav¬ 
ing  authority  and  responsibility  for  rail 
activity  in  the  State  and  adjacent  States 
where  appropriate.  Provision  shall  be 
made  for  affording  interested  persons, 
such  as  users  of  rail  transportation,  labor 
organizations,  local  governments,  en¬ 
vironmental  groups  and  the  public  gen¬ 
erally,  timely  opportunity  to  express 
their  views  in  the  development  of  the 
State  Rail  Plan.  As  part  of  the  planning 
process,  the  designated  State  agency 
shall  establish  procedures  whereby  local 
and  regional  transpoilation  authorities 
may  review  and  comment  on  appropriate 
elements  of  the  State  Rail  Plan. 

(b)  Contents  of  the  State  Rail  Plan. 
The  State  Rail  Plan  for  rail  transpor¬ 
tation  and  local  rail  services  shall  be 
submitted  to  the  Administrator  in  two 
phases. 

(1)  As  Phase  I  of  the  State  Rail  Plan, 
a  State  shall  submit  a  design  of  the  State 
planning  process  which  is  consistent  with 
the  purposes  of  the  Act  and  shall  include: 

(i)  An  identification  of  the  data  to  be 
acquired  on  the  rail  network  and  rail 
services  in  the  State  (see  paragraph  (b) 
(2)  (iv)  of  255.9) ,  the  sources  of  this 
data,  and  the  methodology  to  be  em¬ 
ployed  in  data  collection.  In  considering 
the  scope  of  data  collection  activities 
and  subsequent  analysis,  it  is  anticipated 
that  time  constraints  and  limitations  of 
the  state-of-the-art  will  require  that  the 
State  provide  a  broad  overview  of  all  rail 
services  in  the  State  while  concentrating 
most  of  its  efforts  on  the  services  for 
which  it  expects  to  require  assistance  in 
the  immediate  future. 

(ii)  Methodology  to  be  used  in  the 
planning  process,  including  that  to  be 
used  in  selecting  essential  lines  to  be 
considered  for  assistance,  and  indicating 
consideration  of  the  advisory  criteria 
published  by  the  Office  under  subsection 
205(d)  (4)  of  the  Act. 

(ill)  Criteria  for  setting  priorities  lor 
rail  service  to  be  considered  for  assist¬ 
ance.  In  determining  which  rail  services 
will  receive  assistance,  a  State  should 
give  first  consideration  to  eligible  rail 
freight  services  to  be  discontinued  as  a 
result  of  implementation  of  the  Final 
System  Plan. 
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(Iv)  An  explanation  of  the  goals  or 
philosophical  framewoiic  to  be  xised  In 
guiding  the  development  of  the  State 
Rail  Plan.  Part  of  this  explanation  should 
be  specifically  devoted  to  the  expecta¬ 
tions  of  the  State  for  the  future  of  rail 
services  which  receive  a  subsidy  subse¬ 
quent  to  the  expiration  of  the  rail  service 
continuation  subsidy  under  the  Act,  in¬ 
cluding  such  considerations  as  likelihood 
of  profitability,  continued  State  or  local 
subridy,  assistance  imder  section  403  of 
the  Act,  substitution  of  alternate  modes, 
and  other  long-term  alternatives. 

(v)  Description  of  the  methods  by 
which  the  State  will  Involve  local  and 
regional  transportation  authorities  in  Its 
rail  planning  process,  including  its  meth¬ 
ods  of  provic^g  for  the  equitable  dis¬ 
tribution  of  subsidies  among  State,  local, 
and  regional  transr>ortation  authorities. 

(Vi)  A  management  plan  for  the  de¬ 
velopment  of  the  State  Rail  Plan  which 
shall  include  an  Identification  of  respon¬ 
sible  Individuals  and  a  flow  chart  of  ac¬ 
tivities  with  milestones. 

(2)  Phase  n  of  the  State  Rail  Plan 
shall; 

(i)  Contain  general  information  with 
respect  to  the  physical  plant,  traffic,  and 
service  characteristics  of  the  existing 
rail  system  within  the  State; 

(ii)  Describe  the  planning  process 
utilized  in  the  development  of  the  State 
Rail  Plan,  specifying  the  particulars  as 
to  data  sources,  assumptions,  and  spe¬ 
cial  problems  or  conditions  which  may 
be  essential  to  the  xmderstanding  of  the 
setting  in  which  the  State  Rail  Plan  was 
developed; 

(iil)  Classify  the  rail  system  within 
the  State  into  Uie  following  categories: 

(A)  Rail  services  in  the  Pinal  System 
Plan; 

(B)  Rail  services  of  railroads  which  are 
not  railroads  in  reorganization  which  are 
continuing  in  operation; 

(C)  Rail  services  of  railroads  in  reor¬ 
ganization  which  are  not  included  in  the 
Final  System  Plan; 

(D)  Rail  services  of  railroads  in  re¬ 
organization  for  which  a  State  does  not 
wish  to  receive  assistance;  and 

(E)  Rail  services  for  which  a  State 
wishes  to  receive  assistance  (subsidy,  ac¬ 
quisition,  or  modernization)  ranked  in 
descending  order  of  service  priority  as 
determined  by  the  specific  application  of 
the  methodology,  criteria,  and  goals  de¬ 
scribed  in  Phase  I  of  the  State  Rail  Plan 
and  the  relevant  social,  economic,  en¬ 
vironmental,  and  energy  considerations. 
Including  an  estimate  of  the  amoimt  of 
the  Federal  share  of  the  assistance  re¬ 
quired  for  these  services,  designated  as 
ikisic  entitlement  funds  or  discretionary 
funds; 

(iv)  Contain  detailed  and  specific 
knowledge  of  the  services  for  which  as¬ 
sistance  is  requested,  including:  traffic 
density  of  the  line;  pertinent  costs  and 
revenues;  a  survey  of  the  condition  of 
the  plant,  equipment,  and  facilities;  an 
econimilc  and  operational  analysis  of 
present  and  future  rail  freight  service 
needs;  the  potential  for  moving  rail  traf¬ 
fic  by  alternate  modes;  the  relative  eco¬ 


nomic,  social,  and  environmental  costs 
and  benefits  involved  in  the  use  of  alter¬ 
nate  modes.  Including  costs  resulting 
from  lost  jobs,  energy  shortages,  and  the 
degradation  of  the  environment;  the 
competitive  or  other  effects  on  or  by 
profitable  railroads;  methods  of  achiev¬ 
ing  economies  in  the  cost  of  rail  system 
operations  including  consolidation,  pool¬ 
ing,  and  joint  use  or  operation  of  lines, 
facilities,  and  (grating  equipment; 
analysis  of  the  potentials  for  rehabilita¬ 
tion  and  modernization  of  equipment, 
track,  and  other  faciUties;  and  an  analy¬ 
sis  of  the  effects  of  abandonment  with 
respect  to  the  transportation  needs  of  the 
State; 

(v)  Include  a  statement  of  the  long¬ 
term  strategy  that  the  State  will  apply 
to  those  rail  services  to  receive  assist¬ 
ance,  including  such  considerations  as: 
continuing  subsidy;  acquisition  and  mod¬ 
ernization;  termination;  and  the  provi¬ 
sion  of  substitute  services;  and 

(vi)  Include  a  stet«nent  for  those 
services  to  be  acquired  which  describes 
the  conditions  and  requirements  of  these 
services,  such  as  the  rolling  stock  and 
the  track  Improvements  needed  to  pro¬ 
vide  minimum  service. 

(c)  Adoption  of  State  Rail  Plan.  An 
original  and  nine  (9)  cc^les  of  each 
Phase  of  the  State  Rail  Plan,  and  any 
amendments  thereto,  shall  be  submitted 
with  a  certification  by  the  Governor,  or 
by  his  or  her  delegate,  that  the  sub¬ 
mission  constitutes  the  State  Rail  Plan 
or  portion  thereof  established  by  the 
State  as  provided  in  section  402(c)  (1)  of 
the  Act. 

(d)  Submission  and  Review  of  State 
Rail  Plan.  Phase  I  shall  be  submitted  by 
May  15,  1975,  to  the  Administrator  for 
review. .  Phase  n  shall  be  submitted  to 
the  Administrator  for  review  within  30 
days  after  the  date  of  approval  of  the 
Final  System  Plan  by  Congress.  To  ap¬ 
prove  the  State  Rail  Plan  the  Adminis¬ 
trator  must  notify  the  State  in  writing. 
If  the  Administrator  determines  that  the 
State  Rail  Plan  is  not  in  accordance  with 
this  part,  he  will  notify  the  State  setting 
forth  his  reasons  for  such  determination, 
and  afford  the  State  an  opportunity  for 
a  hearing  and  to  amend  its  State  Rail 
Plan  to  bring  it  into  compliance  with  the 
Act  and  this  part.  Where  hearings  in  ac¬ 
cordance  with  subsection  402(h)  of  the 
Act  are  necessary,  they  shall  be  con¬ 
ducted  on  an  expedited  basis  to  afford  the 
State  maximum  opportunity  to  submit 
an  acceptable  State  Rail  Plan  on  a  timely 
basis. 

(e)  Review  of  amendments  and  mod¬ 
ifications  with  respect  to  the  State  Rail 
Plan.  State  Rail  Plans  are  to  be  reviewed 
and  amended  to  reflect  any  changes 
which  would  affect  the  determinations 
and  classifications  made  under  para¬ 
graph  (b)(2)(iii)  of  8  255.9.  All  such 
amendments  shall  be  subject  to  the  same 
review  and  approval  procedures  as  the 
original  State  Rail  Plan. 

§  255.1 1  Applications. 

(a)  Coordination  and  clearance.  To 
ensure  coordination  with  appropriate 


State  agencies  and  to  ensure  that  local 
and  regional  proposals  are  consistent 
with  the  State  Rail  Plan,  applications  for 
assistance  shall  be  submltt^  by  or  under 
the  coordination  of  the  designated  State 
agency.  All  applications  for  assistance, 
whether  by  the  designated  State  agency 
or  a  local  or  regional  transportation  au¬ 
thority,  shall  be  consistent  with  the  ap¬ 
proved  State  Rail  Plan. 

(b)  Contents.  Each  application  for  as¬ 
sistance  shall  include: 

(1)  Pull  and  correct  name  and  princi¬ 
pal  business  address  of  applicant; 

(2)  Name,  title  and  address  of  the  per¬ 
son  to  whom  correspondence  regarding 
the  application  should  be  addressed; 

(3)  Detailed  description  of  the  services 
for  which  assistance  is  sought,  together 
with  a  map  of  those  rail  services,  and 
certification  as  to  their  inclusion  in  the 
State  Rail  Plan; 

(4)  Evidence  of  review  and  coordina¬ 
tion  within  the  State  in  accordance  with 
the  applicable  sections  of  the  approved 
State  Rail  Plan  as  provided  in  para¬ 
graphs  (a)  and  (b)  of  §  255.9; 

(5)  Estimate  of  the  total  amount  of 
assistance  required  to  continue  each 
service  and  the  Federal  share  of  such  as¬ 
sistance,  designated  as  basic  entitlement 
funds  or  discretionary  funds.  Where  ap¬ 
plicable,  this  amount  shall  be  calculate 
utilizing  the  standards  for  determining 
“revenue  attributable  to  the  rail  proper¬ 
ties”,  “avoidable  costs  of  providing  serv¬ 
ice”,  and  “reasonable  return  on  the 
value”,  as  established  by  the  Office  under 
subsection  205(d)(3)  of  the  Act.  (These 
standards  are  set  out  in  §§  1125.4, 1125.5, 
and  1125.7  of  49  CPR  Part  1125.) 

(6)  Evidence  of  applicant’s  ability  and 
Intent  to  furnish  its  share  of  the  total 
assistance; 

(7)  Description  of  the  arrangements 
which  the  applicant  has  made  for  opera¬ 
tion  of  the  r^l  services  to  be  subsidized 
including  copies  of  the  proposed  operat¬ 
ing  agreements,  leases  or  other  compen¬ 
sation  agreements  under  which  the  serv¬ 
ice  is  to  be  provided; 

(8)  Assurance  by  the  applicant  that 
the  Federal  fimds  provided  imder  the 
Act  will  be  used  solely  for  the  purpose 
for  which  the  assistance  is  sought; 

(9)  Evidence  that  the  applicant  has 
established  such  fiscal  control  and  fund 
accounting  procedures  as  may  be  neces¬ 
sary  to  assure  proper  disbursem^t  of. 
and  accounting  for.  Federal  funds  paid 
to  the  applicant  under  Title  IV  of  the 
Act; 

(10)  Evidence  that  the  applicant  has 
the  statutory  authority  and  administra¬ 
tive  jurisdiction  to  develop,  promote, 
supervise  and  support  safe,  adequate,  and 
efficient  rail  services;  that  it  employs  or 
will  employ,  directly  or  indirectly,  suffi¬ 
cient  trained  and  qualified  personnel; 
that  it  maintains  or  will  maintain  ade¬ 
quate  programs  of  investigation,  re¬ 
search,  promotion  and  development  with 
provision  for  public  participation;  and 
that  it  has  the  statutory  and  other  au¬ 
thority  to  perform  its  obligations  under 
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the  Act  and  the  regulations  under  this 
part; 

(11)  An  opinion  of  the  counsel  for  ap¬ 
plicant  showing  that  he  or  she  is  fa¬ 
miliar  with  the  corporate  or  other  orga¬ 
nizational  powers  of  the  applicant,  that 
the  applicant  is  authorized  to  make  the 
application,  and  that  the  applicant  has 
the  requisite  authority  to  carry  out  ac¬ 
tions  proposed  in  the  application  and  to 
assume  the  responsibilities  and  obliga¬ 
tions  created  thereby; 

(12)  Certification  that  the  applicant 
is  in  compliance  with  Title  VT  of  the  Civil 
Rights  Act  of  1964,  78  Stat.  252,  42  U.S.C. 
2000d  et  seq.  (“Civil  Rights  Act”) ,  and  all 
requirements  imposed  by  Title  49,  Code 
of  Federal  Regulations,  Department  of 
Transportation,  Subtitle  A,  Office  of  the 
Secretory,  Part  21,  Nondiscrimination  in 
Federally-Assisted  Programs  of  the  De¬ 
partment  of  Transportation  (“Civil 
Rights  Regulations”),  and  other  perti¬ 
nent  directives,  and  that,  in  accordance 

i  with  the  Civil  Rights  Act,  the  Cfivil  Rights 
Regulations,  and  other  pertinent  direc¬ 
tives,  no  person  in  the  United  States 
shall,  on  the  groimds  of  race,  color,  or 
national  origin,  be  excluded  from  par¬ 
ticipation  in,  be  denied  the  benefits  of, 
or  be  otherwise  subjected  to  discrimina¬ 
tion  under  any  program  or  activity  for 
which  the  applicant  receives  assistance 
from  the  Federal  Railroad  Administra¬ 
tion,  and  the  applicant  will  promptly  take 
any  measures  necessary  to  effectuate  this 
agreement;  and 

(13)  Such  other  information  as  the 
'  Administrator  may  require. 

!  (c)  Execution  and  Filing  of  Applica¬ 

tion.  (1)  Each  original  application  shall 
bear  the  date  of  execution  and  be  signed 
by  the  Chief  Executive  Officer  of  the  ap¬ 
plicant.  Each  person  required  to  execute 
the  appUcation  will  execute  a  certificate 
in  the  form  of  Appendix  A  to  this  Part, 
j  (2)  Each  original  application  and  cer- 
j  tificate,  and  nine  copies  thereof,  shall  be 
filed  with  the  Federal  Railroad  Adminis¬ 
trator,  Department  of  Transportation, 
400  7th  Street  SW.,  Washington,  D.C. 
20590.  Each  copy  shall  show  the  dates 
and  signatures  that  appear  in  the  orig¬ 
inal  and  shall  be  complete  in  itself, 

(d)  Review  and  Approval  of  Applica¬ 
tions.  Applications  for  rail  service  con¬ 
tinuation  assistance  are  to  be  submitted 
to  the  Administrator  for  review  and  ap¬ 
proval.  In  order  for  an  application  to  be 
approved,  the  Administrator  must  notify 
the  applicant  in  writing.  If  the  Admin¬ 
istrator  disapproves  all  or  part  of  an 
application,  he  will  advise  that  applicant 
In  writing  of  his  reasons  for  such  dis¬ 
approval.  These  reasons  may  include  in¬ 
sufficiency  of  the  application,  inconsist¬ 
ency  with  the  approved  State  Rail  Plan, 
or  insufficiency  in  the  amount  of  appro¬ 
priated  funds  available  to  the  Admin¬ 
istrator.  With  respect  to  applications  for 


discretionary  fimds,  the  Administrator 
shall  determine  whether  sufficient  ap¬ 
propriated  funds  are  available  for  a 
particular  service  in  view  of  the  general 
set  of  priorities  set  forth  in  paragraph 
(b)  (1)  of  §  255.7. 

§  255.13  Disbursement  of  Rail  Service 

Continuation  Assistance. 

(a)  Rail  Service  Continuation  Subsi¬ 
dies.  After  receipt,  review  and  approval 
of  an  application  meeting  the  require¬ 
ments  of  §  255.11,  the  Administrator  will 
enter  into  a  grant  agreement  with  an 
applicant  for  the  Federal  share  of  the 
estimated  amount  of  subsidy  necessary  to 
continue  the  service  described  in  the  ap¬ 
plication,  The  Federal  share  of  this 
amount  shall  be  payable  pro  rata  at  the 
end  of  each  quarter  of  any  fiscal  year 
during  the  term  of  the  grant  agreement; 
provided  that: 

(1)  After  nine  months  from  the  date  of 
the  execution  of  the  grant  agreement, 
the  estimate  may  be  revised  to  reflect  the 
actual  revenues,  costs,  and  rate  of  return 
over  that  period;  and 

(2)  The  final  payment  under  the  grant 
agreement  shall  only  be  made  on  the 
basis  of  an  audit  which  has  determined 
the  actual  revenues,  costs,  and  rate  of 
return  over  the  entire  term  of  the  agree¬ 
ment; 

Provided,  however.  That  the  amoimt  of 
Federal  assistance  may  not  be  increased 
unless  the  Administrator  determines  that 
the  applicant  has  fulfilled  its  responsi¬ 
bilities  for  ensuring  the  proper  and  ef¬ 
ficient  administration  of  its  subsidy 
program,  the  required  State  or  local 
matching  funds  are  available,  and  the 
necessary  Federal  funds  are  available, 

(b)  Rail  Service  Acquisition  and  Mod¬ 
ernization  Assistance.  After  receipt,  re¬ 
view  and  approval  of  an  application  for 
acquisition  or  modernization  assistance 
under  402(b)  (2)  of  the  Act  which  meets 
the  requirements  of  §  255.11,  the  Ad¬ 
ministrator  will  enter  into  a  grant  agree¬ 
ment  for  the  appropriate  Federal  share 
of  the  allowable  costs  of  acquisition  or 
modernization  as  determined  by  the  Ad¬ 
ministrator.  The  terms  of  payment  of 
the  Federal  share  shall  be  set  forth  in 
the  grant  agreement. 

§  255.15  Record,  Audit,  and  Examina¬ 
tion. 

(a)  Each  recipient  of  financial  assist¬ 
ance  under  this  section,  whether  in  the 
form  of  grants,  subgrants,  contracts, 
subcontracts,  or  other  arrangements, 
shall  keep  such  records  as  the  Adminis¬ 
trator  shall  prescribe,  including  records 
which  fully  disclose  the  amount  and  dis¬ 
position  by  such  recipient  of  the  pro¬ 
ceeds  of  such  assistance,  the  total  cost 
of  the  project  or  undertaking  in  connec¬ 
tion  with  which  such  assistance  was 
given  or  used,  the  amount  of  that  por¬ 


tion  of  the  cost  of  the  project  supplied 
by  other  sources,  and  such  other  records 
as  will  facilitate  an  effective  audit. 

(b)  The  Administrator  and  the  Comp¬ 
troller  General  of  the  United  States,  or 
any  of  their  duly  authorized  representa¬ 
tives  shall,  until  the  expiration  of  3  years 
after  completion  of  the  project  or  under¬ 
taking  referred  to  in  paragraph  (a)  of 
this  section,  have  access  for  the  purpose 
of  audit  and  examination  to  any  books, 
documents,  papers,  and  records  of  such 
receipts  which  in  the  opinion  of  the 
Administrator  or  the  Comptroller  Gen¬ 
eral  may  be  related  or  pertinent  to  the 
grants,  contracts,  or  other  arrangements 
referred  to  in  such  paragraph. 

§  255.17  Waivers  and  Modifications. 

The  Administrator  may,  with  respect 
to  individual  requests,  upon  good  cause 
shown,  waive  or  modify  any  requirement 
of  this  part  not  requir^  by  law,  or  make 
any  additional  requirements  he  deems 
necessary. 

This  notice  is  issued  under  the  au¬ 
thority  of  49  U.S.C.  1651  et.  seq. 

Issued  in  Washington,  D.C.  on  Jan¬ 
uary  22, 1975. 

Asaph  H.  Hall, 

Deputy  Administrator. 

Appendix  A — Certificate 

The  following  Is  the  form  of  the  certificate 
to  be  made  by  each  person  signing  an 
application. 

_ _ _ certifies  that  he  is  the 

(Name  of  Person) 

Chief  Executive  Officer  of _ , 

(Name  of  Agency) 
that  he  is  authorized  to  sign  and  file  with 
the  Federal  RaUroad  Administrator  this  ap¬ 
plication;  that  he  has  carefully  examined 
all  of  the  statements  contained  in  the  ap¬ 
plication  relating  to _ ;  that 

(Name  of  Agency) 

he  has  knowledge  of  the  matters  set  forth 
therein  and  that  all  statements  made  and 
matters  set  forth  therein  are  true  and  cor¬ 
rect  to  the  best  of  his  knowledge,  informa¬ 
tion  and  belief. 

(Date)  (Signature) 

Subscribed  and  sworn  to  before  me  the 
_ day  of _ _  19 _ _ 

Appendix  B 

By  order  dated  January  23,  and  supple¬ 
mental  order  dated  May  23,  1974,  [Ex  Parte 
No.  293,  smd  Northeastern  Railroad  Investiga¬ 
tion  (Definition  of  the  Midwest  and  North¬ 
east  Region)  ]  the  Commission  has  included, 
in  addition  to  the  jurisdictions  specifically 
named,  the  following:  (1)  Points  in  Ken¬ 
tucky  in  the  Louisville,  Kentucky,  Standard 
Metropolitan  Statistical  Area  as  used  in  the 
latest  national  census;  (2)  Points  in  Missouri 
in  the  St.  Louis,  Mlssoiud,  Standard 
Metropolitan  Statistical  Area  as  used  in 
the  latest  national  census;  and  (3) 
Kewaunee  and  Manitowoc,  and  the  Port  of 
Milwaukee,  Wisconsin. 

[FR  Doc.76-2434  Filed  l-27-76;8:45  amj 
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